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Def endant - appel | ant Vai Hapouli Lei appeals his conviction
of two counts of driving without a license, in violation of Hawai i
Revi sed Statutes (HRS § 286-102 (1993), driving under the influence
of intoxicating liquor (DU), in violation of HRS § 291-4 (Supp.
1996), and failure to provide proof of no-fault insurance, in
violation of HRS § 431:10C- 104 (1993 & Supp. 1996). On appeal, Lei
argues that the district court: 1) abused its discretion in failing
to dism ss the charges for want of prosecution; and 2) erred in
denying his nmotion to dismiss the DU charge based on the
prosecution’s violation of Rule 48 of the Hawai‘i Rules of Penal
Procedure (HRPP). The prosecution counterargues that Lei’s points of
error were not properly preserved for appeal because: 1) Lei did not

file his reservations to his conditional plea in witing as required



by HRPP Rule 11(a)(2); and 2) the pretrial notion on which the
conditional plea was based dealt with only a violation of HRPP Rul e 48
and did not address a violation of HRPP Rule 9. W hold that,

al though the conditional plea agreenent was not reduced to witing,
the plea was neverthel ess conditional, and matters based on viol ations
of Rules 9 and 48 were preserved for purposes of appeal. W further
hold that the district court abused its discretion in failing to

di sm ss the charges because the bench warrants issued for Lei’'s arrest
were not executed “without unreasonable delay,” as required by HRPP
Rule 9(c)(3)(i). Therefore, we vacate the district court’s judgnents
and remand the case for further proceedings.

I. BACKGROUND

On April 11, 1996, Lei was cited for driving without a
license. He was scheduled to appear for arraignnent and plea on May
9, 1996. Because Lei failed to appear, the district court charged him
with contenpt and issued a bench warrant. R at 12.

On May 18, 1996, Lei was cited for DU, driving without a
i cense, driving without no-fault insurance, and a safety check
violation. Lei appeared in court on May 20, 1996 and pl ed not
guilty. The district court scheduled a July 22, 1996 trial date.
When the parties appeared for trial on July 22, the prosecution

noved for a continuance. The court granted the notion and reset

the trial for Septenber 16, 1996. However, on Septenber 16, Lei



failed to appear. The district court charged Lei with contenpt and
I ssued a second bench warrant. R at 12-14.

Bot h bench warrants were served on Decenber 1, 1998, over
two years after their issuance. R at 12. The district court referred
Lei to the public defender’s office and continued the case to January
14, 1999 for arraignnent and plea. Trans. 12/1/98 at 2. On January
14, the prosecution requested a conti nuance because sone of the
w t nesses who had been subpoenaed had not appeared and the prosecution
could not proceed without them Trans. 1/14/99 at 1. The court
granted the notion over Lei’'s objection. Id. at 2.

On the February 16, 1999 trial date, the prosecution again
requested a conti nuance because several of the police officers who
were scheduled to testify were not available. Defense counse
obj ected and noved to dismiss. The district court granted the
conti nuance and denied the defense’'s request to designate it as the
final continuance. Trans. 2/16/99 at 1-2.

The case was continued to March 15, 1999. On that day, the
prosecution requested another continuance for the May 18, 1996 charges
because the police officer who issued the citations had called in sick
and could not testify. The prosecution indicated that it was ready to

proceed on the April 11, 1996 driving without a |license charge.
However, defense counsel stated that, if the court were to grant

the continuance of the May 18, 1996 charges, the defense



preferred to “keep the cases together.” The court granted the
continuance as to all charges and deni ed the defense’s request to
designate it as the final continuance. Trans. 3/15/99 at 1-2.

The next scheduled trial date was April 15 1999, and the
prosecution indicated that it was ready to proceed. Defense counse
made an oral notion to disniss the case pursuant to HRPP Rul e 48.
According to the defense’ s cal cul ati ons, approxinmately four nonths
accrued that were attributable to the prosecution pursuant to Rule 48
prior to the issuance of the bench warrant. Initially, defense
counsel argued that the period between the i ssuance and the execution
of the bench warrant should be attributed to the prosecuti on because
it had not exercised due diligence in serving the bench warrants;
counsel noted that Lei had lived at the sanme address in Hawai< during
the entire tinme that the bench warrants were outstanding and coul d
have easily been found. [1d. at 7-8. However, defense counsel |ater
conceded that the period from Septenber 16, 1996, when Lei failed to
appear, to January 14, 1999, the initial trial date after the return
of the bench warrants, was excludable as a delay attributable to the
defendant’s unavailability. However, he argued that nore than two
mont hs had accrued that were attributable to the prosecution pursuant

to Rule 48 since the January 14, 1999 trial date. Trans. 4/15/99

at 2-4.



The district court concluded that, based on a “li beral
interpretation” of Rule 48, the six-nonth period began anew on
Decenmber 1, 1998, when Lei was rearrested in connection with the bench
warrants. I1d. at 19. The court reasoned that Lei should not have the
benefit of the four nonths he “had in the bank” prior to the issuance
of the bench warrants because such a rul e woul d encourage defendants
to miss their court appearances. 1d. at 15, 19.

After the district court ruled on Lei’s notion to disnmiss
pursuant to Rule 48, defense counsel attenpted to make an argunent
concerning the delay in executing the bench warrants. The court noted
that this was a different argunent than the Rule 48 issue. However,
before the court addressed it, the court suggested that the parties
try to reach a conditional plea agreenent. 1d. at 20.

After a recess, defense counsel indicated that the parties
had agreed to a conditional plea. [d. at 21. For purposes of the
appeal, the court calendar was stipulated into evidence. [d. at 22.
The foll owi ng exchange then took place:

DEFENSE: And then finally, M. Lei would ask to be able
to, as far as the mption is concerned, testify as to his
wher eabouts during that time period from Septenber 16th to

t he date he was arrested in 1998. And we’'d stipulate to it,
if you would want. And the offer of proof would be that
he’s lived in the [sic] Hawaii the whole time, he's lived in
Kali hi Valley the whole time, that he has a green card, that
he’'s a legitimate resident of Hawaii and United States and

that the imm gration [sic] knows of his whereabouts. He is
regi stered with them  And-
COURT: Okay. Does the State have any reason to believe

that isn't true at the noment?



PROSECUTOR: No reason to believe that’'s not true, Your
Honor, based on counsel’'s representations.

COURT: All right. 1’1l note the offer of proof.
Anything else | need to know about?

DEFENSE: That's it, then.

COURT: Al'l right. I"I'l note the offer of proof. (R
indicate that, given the impracticality of serving petty

m sdenmeanor bench warrants, 1’11, 1'Il maintain ny decision
and we’' Il let the, if necessary, we'll let the appellate
courts rule on the, on that. I, | don't think the State was
unreasonable in not serving the warrant within the two-year
peri od, given the thousands that |I'Il take judicial notice

of, that are out there. So, all right.

Id. (enphases added).! Defense counsel objected to the court’s
judicial notice of the nunber of outstanding petty m sdemeanor bench
warrants, but the court maintained its ruling. 1d. at 22-23. The
court then noted that the plea was conditional and stated that any
sentence woul d be stayed pending the perfection and resol ution of the
appeal

The contenpt charges and the charge relating to the safety
check violation were disnm ssed pursuant to the parties’ agreenent; Lei
pl ed no contest to the remaini ng charges. The court accepted his
pl eas and found himaguilty of those charges. As to each of the two
driving-wi thout-a-1license charges, the court inposed a seventy-five
dollar fine and a seven dollar driver’s education assessnment fee. As
to the DU charge, the court inposed a $500 fine, a $107 assessnent,

and 100 hours of conmunity service. As to the insurance charge, the

court inposed a $500 fine, a seven dollar driver’s education

! The district court did not expressly state that it “accepted” the offer
of proof. However, the court’s statements are sufficient to establish that it
implicitly did so



assessnment fee, and a one-year license suspension. |d. at 28-30.

Lei tinely appeal ed. On appeal, he argues that the district
court should have: 1) disnissed the case because the prosecution
failed to diligently execute the bench warrants; or 2) dism ssed the
DU charge based on the HRPP Rule 48 violation. The prosecution
counterargues that: 1) Lei’'s points of error were not properly
preserved for appeal; 2) the bench warrants were served wi thout
unnecessary delay; and 3) there was no violation of HRPP Rul e 48.

ITI. DISCUSSION
A. Standard of review

1. The requirements of HRPP Rule 11 (a) (2)

The interpretation of court rules involves principles of
statutory construction. Statutory interpretation presents questions

of law that are reviewed de novo under the right/wong standard.

State v. Baron, 80 Hawai< 107, 113, 905 P.2d 613, 619, reconsideration

granted in part and denied in part, 80 Hawai‘i 187, 907 P.2d 773

(1995).
2. Dismissal under HRPP Rule 9
The district court has the i nherent power to disnss
traffic violations for failure to prosecute. The exercise of this

power is reviewed under the abuse of discretion standard.

See State v. Mageo, 78 Hawaii 33, 889 P.2d 1092 (App. 1995). A

court “abuses its discretion when it clearly exceeds the bounds



of reason or disregards rules or principles of |aw or practice to the

substantial detrinment of a party litigant.” State v. Klinge, 92

Hawai ‘i 577, 584, 994 P.2d 509, 516 (2000) (citations and interna

quotation nmarks omtted).

3. Dismissal under HRPP Rule 48

When reviewing a trial court’s denial of an HRPP Rule
48 nmotion to dism ss, we apply both the “clearly erroneous”
and “right/wong” tests:

A trial court’s findings of fact (FOFs) in

deci ding an HRPP Rule 48(b) motion to dism ss

are subject to the clearly erroneous standard of

review. . . . However, whether those facts fal

wi thin HRPP Rul e 48(b)’s exclusionary provisions

is a question of law, the determ nation of which

is freely reviewabl e pursuant to the

“right/wrong” test.
State v. Sanonte, 83 Hawai‘i 507, 514, 928 P.2d 1, 8 (1996)
(quoting State v. Hutch, 75 Haw. 307, 328-29, 861 P.2d 11,
22 (1993)).

State v. Wiite, 92 Hawai‘i 192, 198, 990 P.2d 90, 96 (1999)

(alterations in original).

B. Although not in writing, Lei’s plea was conditional and
preserved both the HRPP Rule 9 and Rule 48 issues for
appeal.

““ITGenerally, a guilty plea made voluntarily and
intelligently precludes a defendant fromlater asserting any
nonj uri sdictional clainms [on appeal], including constitutional

challenges to the pretrial proceedings.”” State v. Dom ngo, 82 Hawai ‘i

265, 267, 921 P.2d 1166, 1168 (1996) (quoting State v. Mrin, 71 Haw.

159, 162, 785 P.2d 1316, 1318 (App. 1990)) (alterations in original).
However, a conditional plea is an exception to the general rule. HRPP

Rul e 11(a)(2) provides:



Wth the approval of the court and the consent of the State
a defendant may enter a conditional plea of guilty or nolo
contendere, reserving in witing the right, on appeal from
the judgment, to seek review of the adverse determ nation of
any specific pretrial notion. A defendant who prevails on
appeal shall be allowed to withdraw the plea

The prosecution argues that, because Lei did not reserve the
conditions of his plea in witing, his points of error on appeal were
wai ved. Hawai‘i appellate courts have not addressed whether a witten
agreenent is a jurisdictional requirenment for an appeal based on a
conditional plea. HRPP Rule 11(a)(2) is substantively identical to
Federal Rules of Crimnal Procedure (FRCrP) Rule 11(a)(2). Therefore,
federal case law interpreting FRCrP Rule 11 is highly persuasive in

our analysis. Cf. Kawamata Farns, Inc. v. United Agri Products, 86

Hawai ‘i 214, 251-52, 948 P.2d 1055, 1092-93 (1997) (“Were we have
patterned a rule . . . after an equivalent [federal] rule . . . |,
interpretations of the rule by the federal courts are deemed to be
hi ghly persuasive in the reasoning of this court.” (citation and

internal quotation marks omtted)); see also Federal Hone Loan

Mortgage Corp. v. Transanerica Ins. Co., 89 Hawai< 157, 162 n.1, 969

P.2d 1275, 1280 n.1 (1998).
The Ninth Circuit treats the witing requirenment under FRCrP
Rul e 11 as jurisdictional.

The writing requirement [of FRCrP Rule 11(a)(2)]
serves several purposes: it ensures that the plea is
entered with “the considered acqui escence of the
government”; it prevents “post-plea clainms by the defendant
that his plea should be deemed conditional nmerely because it
occurred after denial of his pretrial motions”; and it
enabl es the court to verify that the issues reserved for

9



appeal are material to the disposition of the case

United States v. Carrasco, 786 F.2d 1452, 1454 (9th Cir. 1986)

(quoting Fed. R Crim P. 11(a)(2) advisory conmttee note, 18

US CA at 3 (Wst Supp. 1985)) (footnote omtted). The court in
Carrasco held that it did not have jurisdiction over the appea

because the defendant had not entered into a valid conditional plea.
The court reasoned that “[i]n the absence of a special witing setting

forth the issues to be reserved, and in the face of the governnent’'s

deni al of any assent to the plea being conditional and the anmbiguity
in each side’s remarks, we cannot concl ude that the governnent
assented to a conditional plea.” 786 F.2d at 1454 (enphases added).?

See also United States v. Eschegoyen, 799 F.2d 1271, 1275-76 (9th Cir.

1986) (refusing to consider extrinsic evidence that the defendant
reserved the right to appeal issues not included in the witten

notice); United States v. Al exander, 761 F.2d 1294, 1303 (9th Gir.

1985) (rejecting issues on appeal not reserved in the stipulated plea
agreenent).
However, the Seventh Circuit has rejected the view that the

writing requirement is jurisdictional, stating that it is “nore in the

nature of a right which can be waived[.]” United States v. Yasak,

2 The court also held that Carrasco had involuntarily entered into an
uncondi ti onal plea and that the plea was therefore invalid. Carrasco
reasonably believed that her plea would be conditional based upon defense
di scussions with the prosecution and the ambi guous courtroom exchanges. 786
F.2d at 1455

10



884 F.2d 996, 999 (7th Cr. 1989). The court stated that, “[while
there is no special witing reserving Yasak’s right to appeal, we
nonet hel ess are persuaded that Rule 11(a)(2)’s intent and purpose have
been fulfilled. The transcript of the plea hearing provides a witing
of sorts[.]” 1d. at 1000. The transcripts clearly established that
the parties had agreed to the conditional plea, that the district
court had accepted the plea, and that the court understood that the
deni al of Yasak’s notion to dismiss was the dispositive issue being
preserved for appeal. In addition, in the district court and, on
appeal, the governnment expressly stated that it agreed to the

conditional plea. Therefore, the Yasak court held that the

conditional plea was valid.® ]d.; see also United States v. Mrkling,
7 F.3d 1309, 1313 (7th Cr. 1993) (holding that the absence of a
written plea agreenment did not foreclose review where the record
included a letter fromthe prosecuting attorney to defense counse
stating that the government consented to a plea conditioned on the
right to seek review of the denial of a notion to suppress evidence).
State courts also vary in their treatnment of
conditional pleas. The New Mexico Supreme Court has adopted a

“substance-over-fornf approach, permtting courts to forego “‘the

5 We note that FRCrP Rule 11(h) provides that “[a]ny variance fromthe
procedures required by this rule which does not affect substantial rights
shall be disregarded.” Although HRPP Rule 11 does not contain this provision,
the harm ess error provision of HRPP Rule 52(a) is anal ogous. However, the
Yasak court did not rely on FRCrP Rule 11(h) in holding that the conditional
pl ea was valid.

11



informalities of a conditional plea so long as the record denonstrates

that the spirit of Rule 11(a)(2)[*] has been fulfilled.”” State v.

Hodge, 882 P.2d 1, 8 (N.M 1994) (quoting United States v. Bell, 966
F.2d 914, 916 (5th Cir. 1992)). The Idaho Suprene Court, interpreting
a statute simlar to HRPP Rule 11(a)(2),® sustai ned an appeal pursuant
to a conditional plea absent a witing where the court found it could
“determ ne the nature of the appeal and the right reserved for the
appeal with specificity fromthe record,” as well as “determne with
specificity that the prosecuting attorney and defense counsel entered

in an agreenent State v. Anderson, 932 P.2d 886, 887-88

(I daho 1997).
In contrast, Arkansas and Washington D.C. courts demand
strict conpliance with the requirenment that conditional pleas be in

witing. See Barnett v. State, 984 S.W2d 444, 446 (Ark. 1999); Denus

v. United States, 710 A 2d 858, 859 (D.C. 1998). Further, in State v.

K.L., the Miine Suprenme Gourt held that the defendant’s argunents had
not been properly preserved for appeal where there was no witten
condi tional plea agreenent, even though the sentencing transcripts

reflected that the prosecution, defense, and the court understood t hat

4 Conditional pleas are allowed in New Mexico although the New Mexico
Rul es of Crim nal Procedure do not expressly authorize their use. See Hodge,
882 P.2d at 6. The New Mexico Supreme Court has adopted conditional plea
requirements simlar to FRCrP Rule 11. 1d.

5 Idaho Crimnal Rule 11(a)(2) (1997) provides that “a defendant may
enter a conditional plea of guilty reserving in witing the right, on appea
fromthe judgment, to review any specified adverse ruling.”

12



the plea would be conditional. 663 A . 2d 21, 22 & n.2 (M. 1995).

In Hawai ‘i, court rules alone cannot alter or abridge the

jurisdiction of any court. See In re Doe, 77 Hawai‘i 109, 113, 883
P.2d 30, 34 (1994) (“'[Court] rules shall not abridge, enlarge, or
modi fy the substantive rights of any litigant, nor the jurisdiction of
any of the courts, nor affect any statute of limtations.’”” (quoting
HRS § 602-11 (1985))). Thus, having considered the contrasti ng case

| aw on conditional pleas, we hold that the HRPP Rule 11(a)(2) witing
requirenment is not jurisdictional in nature and nay be wai ved where
the purposes of the witing requirenent can be satisfied through other
means.

In the present case, although Lei did not execute a witten
pl ea agreenment with the prosecution, the transcripts address all of
the necessary elenents of the conditional plea. Upon returning from
the recess which the court called after instructing the parties to
consi der other options, such as a conditional plea, the followng

exchange took pl ace:

DEFENSE: . . . [We have reached an agreement with the
government; and pursuant to your suggestion, | believe the
government’s going to agree to a conditional plea in this
case.

But we have had our oral Motion to Dism ss and for the
record, | just ask that the calendar in these cases be
stipulated into evidence. I”mjust gonna submt this to the
clerk.

THE COURT: Very well.

DEFENSE: And prosecution has no objection to that, |
bel i eve.

PROSECUTI ON:  No obj ecti on.

Trans. 4/16/99 at 21-22. The prosecution al so acknow edged the

13



exi stence of the plea agreenent during its sentence recomrendati on and
stated on appeal that there was a conditional plea agreenent between
the prosecution and the defense. 1d. at 23; Answering Brief at 9.
Further, it is clear that the district court understood that Lei was
entering a conditional plea. For exanple, during the court’s
questioning to ensure that Lei’s pleas were voluntarily and know ngly
entered into, the court asked: “Nowthe Sate is willing to recomrend
the mnimum penalties and to drop sonme of the other charges and t he
Court has indicated that you may still pursue the appeal of [defense
counsel’s] notion. Are there any other prom ses that have been made
to you today?” Trans. 4/16/99 at 27. Thus, the transcript clearly
i ndicates that the prosecution consented to, and the court approved,
the conditional plea and that the purpose of the conditional plea was
to allow Lei to appeal the denial of the notion to dismiss. The
transcript fulfills the purposes of the HRPP Rule 11(a)(2) witing
requirement.

Therefore, we hold that, based on the facts in the present
case, the requirenment that a conditional plea be in witing was wai ved

by the prosecution and that Lei entered a valid conditional plea.?®

5 when defendant believed he entered into a valid conditional plea
agreement which was found to be invalid, the remedy is to vacate the plea on
the grounds that the defendant did not knowi ngly and voluntarily enter the
plea. See HRPP Rule 11(c)(4) (stating that the court shall not accept a plea
of guilty or nolo without addressing the defendant personally in open court to
determ ne that the plea is voluntary); Carrasco, 786 F.2d at 1455 (holding
that, where defendant reasonably but m stakenly believed that she entered into
a conditional plea, the sentence nmust be vacated and the defendant allowed to

(continued...)

14



However, in order to negate appeals on conditional plea issues raise
in this case, we advise trial courts to insist on strict conpliance
with the witing requirenent of HRPP Rule 11(a)(2).

The prosecution al so argues that, assunming that the
conditional plea was valid, it preserved only the HRPP Rul e 48 i ssue
for appeal. The prosecution contends that Lei’s notion to dismss was
prem sed solely upon the alleged Rule 48 violation and that the notion
did not raise the HRPP Rule 9 issue. W disagree.

Def ense counsel orally noved to dism ss on Rul e 48 grounds.
During the argunents on the notion, defense counsel did argue that the
prosecution had not used due diligence in executing the bench warrant.
However, this argunment was made in the context of whether the period
during which the bench warrants were outstandi ng woul d be excluded for
Rul e 48 purposes. Trans. 4/16/99 at 7. Later during the hearing,
def ense counsel conceded that the tine period fromthe issuance of the
bench warrant to the trial date after the defendant’s re-arrest was
chargeable to the defense. After the district court ruled on the Rule
48 issue, the foll owing exchange took pl ace:

DEFENSE: And also the delay for serving the warrant, ny
client -

5C...continued)
pl ea anew).

15



COURT: ~—that’'s a different argument. That’'s a different
argument .

DEFENSE: —well, we’'re gonna bring that in, too, because
he’'s gonna testify that he was avail able and the governnent
hasn’t shown any due diligence and [sic] to find and serve

hi m
COURT: All right. W’Ill confront themin a mnute. Be
that as it may, everybody’'s ready on this. Can we see if we

can maybe expedite this in a way that works for everybody?

I think it’s possible to do a conditional plea, if that’'s
appropriate and preserve the issue and yet get the benefit
of whatever deal the State’s willing to offer. Why don’t
you guys talk about that?

DEFENSE: Okay.

COURT: You can preserve everything you want and still - why
don't we try that. So short recess and |I'Il be happy to
talk to you.

Id. at 20-21.

Counsel returned fromthe recess, having reached an
agreenent. Defense counsel asked that the court cal endar be
stipulated into evidence and presented an offer of proof as to Lei’s
wher eabouts during the period in which the bench warrant was
out standing. The prosecution assented to both the stipulation and the
offer of proof. The district court then took judicial notice of the
nurmber of outstandi ng m sdemeanor bench warrants and concl uded t hat,
based on the inpracticality of serving the warrants, the delay in
executing Lei’s bench warrants was not unreasonable. 1d. at 21-22.
Because defense counsel conceded that the period was chargeable to the
defense for Rule 48 purposes, Lei’s whereabouts and the bench warrant
volunme was clearly raised to address the Rule 9 issue.

Based on the representations of the parties and the

statenents by the district court, it is clear that the conditiona

16



pl ea included Lei’s argunment that the charges should be di sm ssed
because the prosecution failed to exercise due diligence in executing
the bench warrants. Therefore, we hold that both of Lei’s points of
error were properly preserved for appeal as part of the conditiona

pl ea.

C. The district court abused its discretion in failing to

dismiss the charges based on the prosecution’s failure to
execute the bench warrants “without unnecessary delay.”

Lei argues that the district court abused its discretion in
failing to dism ss the charges for |ack of prosecution because the
bench warrants were outstanding for over two years before he was

arrested on Decenber 1, 1998. Lei relies upon State v. Mageo, 78

Hawai ‘i 33, 889 P.2d 1092 (App. 1995), in which the Internedi ate Court
of Appeals (ICA) affirned the district court’s dism ssal of two
traffic citations for want of prosecution.

The defendant in Mageo was cited on July 12 and Cctober 9,
1989, and March 8, 1991, for driving w thout no-fault insurance. Each
time, he failed to appear in court in response to the citation. Pena
sumonses were i ssued to himon August 1 and Novenber 1, 1989, and
April 5, 1991. The summpnses were “reinstated” on February 5, 1992.
Prior to that date, there had been no activity on the record after the
i ssuance of the penal sunmonses. On February 21, 1992, ©Mageo pl ed not
guilty as to all charges. Mageo subsequently noved to dismiss the
first two citations based on HRPP Rul e 48 and speedy trial violations.

At the hearing on the notion to dismss, Miwgeo informed the court that

17



he had been living in Hawai‘ since 1989 and had not left the state.
Id. at 34, 889 P.2d at 1093. The district court granted the notion to
di sm ss because the penal sunmonses had not been served “wi thout
unreasonabl e delay” as required by HRPP Rule 9(c)(3)(ii).~ The |1 CA
affirmed, holding that the district court’s disnmssal was within its

i nherent power to dismss as a case for failure to prosecute with due

diligence. Applying the standard enunciated in State v. Mriwake, 65

Haw. 47, 56, 647 P.2d 705, 712 (1982) (stating that the State's
interests nust be balanced agai nst fundanental fairness to the
def endant and the orderly functioning of the courts), the |ICA stated:

[We acknow edge the State’s interest in punishing crim nal
conduct. That is clearly outweighed, however, by the
State's failure to tinely prosecute and by the inmpact on the
orderly functioning of the court system There was a del ay
of over two years from the issuance of the penal summonses
to the prosecution of the case. No expl anation for the

del ay appears in the record. The State offered no witten
menmor anda or oral offer of proof at the hearing to explain
the delay, and the record is devoid of any reason for delay
in service of the summnses. “Unreasonable delay in the
determ nation of [a] crim nal action subverts the public
good and di sgraces the adm nistration of justice[.]”

Est encion, 63 Haw. at 268, 625 P.2d at 1043. The record
indi cates Defendant was avail able for service in the
jurisdiction over the period of non-prosecution and there is
no evidence Defendant intentionally avoided service. Under
such circunstances, the district court’s exercise of its

" HRPP Rule 9(c)(3)(ii) requires that “[a] sunmmons shall be served upon
the defendant without unnecessary delay by delivering a copy to the defendant
personally, or by mailing it, delivery to the defendant only with return
recei pt requested. . . .” (Enphasis added.)

The district court also granted the moti on based Rule 48, concl uding
that the traffic offenses exception to Rule 48 was inapplicable because Mageo
could have been subject to punishment for a petty m sdemeanor. However, the
ICA held that the traffic offense exception did apply and Rule 48 was,
therefore, inapplicable. 78 Hawai ‘i at 36, 889 P.2d at 1095.

18



di scretion was not arbitrary or without reason and was
within the parameters set forth in Mori wake.

Mageo, 78 Hawai‘i at 38-39, 889 P.2d at 1097-98 (footnote omtted)
(sone alterations in original). Thus, the | CA focused primarily upon
whet her the defendant was anenable to service while the pena
sunmonses were outstandi ng and whether there was a reason for the
delay in serving the sumonses.

Courts in other states look to simlar factors in
determ ni ng whet her the prosecution has brought a defendant before the
court in a tinely manner. In Washington, where there is an
unnecessary delay in bringing a defendant before the court for

arrai gnnment, under State v. Striker, 557 P.2d 847 (Wash. 1976), a

constructive arraignment is deemed to have occurred fourteen days

after the filing of the information. State v. Jones, 998 P.2d 921,

924 (Wash. Ct. App. 2000) (citing State v. Greenwood, 845 P.2d 971

(Wash. 1993)). If the defendant is not brought to trial within 104
days of the filing of the information, the charge nust be disnmssed
with prejudice. 1d. (citing Wash. Super. &. Cim Rules Rule
3.3(i)). However, the Striker rule does not apply if the defendant
was not anenable to process or if the prosecution establishes that any
efforts to serve the defendant were or would have been futile. 1d. at

924-25. See also, e.qg., People v. Sigisnmundi, 679 N E. 2d 620, 623

(N. Y. 1997) (noting that, pursuant to NNY. Ctrim Pro. Law

8§ 30.30(4)(c) (1994), the prosecution is required to show “due
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diligence” in its efforts to execute a bench warrant where it cannot
show t hat the defendant attenpted to avoi d apprehensi on or
prosecution).

In the present case, there were delays of over two years in
the execution of the bench warrants. HRPP Rule 9 requires that bench
warrants, |ike penal summonses, be served “w thout unnecessary del ay.”
HRPP Rule 9(c)(3)(i).® Lei proffered evidence that he was available
for service while the bench warrants were outstanding; there is no
indication in the record that he intentionally avoided service. The
prosecution did not adduce any evidence that it attenpted to serve Le
during that tinme, nor did it establish that an attenpt to serve Lei
woul d have been futile. Further, at least with regard to the My 9,
1996 bench warrant, the prosecution had opportunities to serve Le
wi t hout expending additional time or resources. The May 9 bench
warrant coul d have been executed on May 18, 1996, when Lei was cited,
or on May 20 and July 22, 1996, when he appeared in court for the My
18 citations. The failure to act upon these opportunities discredits

the prosecution’s argunment that it acted diligently in attenpting to

8 The prosecution argues that Mageo is inapposite because it dealt with a
penal summons, which can be served via mail, whereas the present case involves
a bench warrant, which can only be executed by arresting the defendant.
Compare HRPP Rule 9(c)(3)(i) with HRPP Rule 9(c)(3)(ii). Because execution of
a bench warrant is nore burdensome than service of a penal summons, a del ay
that may be deemed “unnecessary” for the service of a penal summons may be
perm ssi ble for the execution of a bench warrant. However, it is unnecessary
to address this issue in the present case. We hold only that delays of two
years and six months and two years and two nonths constitute unnecessary
del ays in the present case
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serve the bench warrants. Except for the district court’s judicia
notice of the | arge volunme of outstanding m sdenmeanor bench warrants,
there is nothing in the record to indicate any reason for the lengthy
delay in executing the bench warrants.

The vol une of m sdenmeanor bench warrants is a rel evant
consideration as to what constitutes a reasonabl e anount of tine for
execution and is a legitimte subject of judicial notice.® Rule 201(b)
of the Hawai‘i Rules of Evidence (HRE) states: “A judicially noticed
fact must be one not subject to reasonable dispute in that it is
either (1) generally known within the territorial jurisdiction of the
trial court, or (2) capable of accurate and ready determ nation by
resort to sources whose accuracy cannot reasonably be questioned.”
Where neither party requests that the court take judicial notice of a
particul ar fact, whether the court takes judicial notice of that fact
is withinits sound discretion. See HRE Rule 201(c). The nunber of
out st andi ng m sdemeanor bench warrants issued by the district court is
a fact capable of accurate and ready deternmi nation through reliable
sources, and the court was therefore free to take judicial notice of

that fact. Accord State v. Herrera, 63 Haw. 405, 629 P.2d 626 (1981)

(holding that the trial court is free to take judicial notice of

inter alia, “(1) the assignnment schedul e of cases for the judges in

° We note that, although the defense objected to the court’s judicial
notice of the volume of outstanding warrants, Lei does not pursue this
argument on appeal .
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the crimnal division, [and] (2) the workload and resultant congestion
inthe division. . .”). The district court did not abuse its
discretion in taking judicial notice of the nunber of m sdeneanor
bench warrant that were outstanding.

However, the volune of outstanding warrants alone is
insufficient to excuse the delays in the present case. The
prosecution did not argue that the volune of outstanding warrants was
unusual Iy high due to exceptional circunmstances. Cf. HRPP Rul e

48(c)(2) (excluding periods of delay “caused by congestion of the

trial docket when the congestion is attributable to exceptiona

ci rcunstances” (enphasis added)). There is no indication in the

record that the prosecution made any attenpts whatsoever to execute
the bench warrants and Lei proffered evidence that he was available
for service. Under such circunstances, it cannot be said that the
delay in executing the bench warrants was necessary. Therefore, we
hold that the trial court abused its discretion in failing to dismss
the charges based on HRPP Rule 9. Because we hold that the district
court should have disnm ssed the charges for failure to prosecute with
due diligence, we do not address Lei’s argunent that the DU charge

shoul d have been di smssed under HRPP Rul e 48.
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IITI. CONCLUSION

Based on the foregoing, we vacate the district court’s
judgments and remand the case for further proceedings. W instruct
the district court to allow Lei to withdraw his pleas and to dism ss

the charges against him
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